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Supplementary Meeting held on 21 July 2009  
 
Present 
 
Members: Professor Dame Joan Higgins (Chair), Mrs Pauline Brown, Dr Tony Calland, 
Professor Carol Dezateux, Dr Fiona Douglas, Ms Stephanie Ellis, Professor Sir Denis Pereira 
Gray, Mr Michael Hake, Ms Ros Levenson, Professor Roy McClelland, Ms Sue Parroy, Dr 
Mark Taylor, Mr Terence Wiseman. 
 
In attendance: Ms Natasha Dunkley (Approvals Manager), Ms Claire Edgeworth (NIGB 
Business Support Officer), Mr Paul Eveson (Department of Health), Ms Melanie Kingston 
(Approvals Officer), Ms Zoë Lawrence (NIGB Business Manager), Ms Karen Thomson (NIGB 
IG Lead).  
 
 
Item: Supplementary guidance to the NHS Code of Practice on Confidentiality – decisions 
taken in the public interest 
 
Mr Paul Eveson initially presented this paper to the NIGB meeting and the NIGB had 
requested that the document be submitted to the Committee to consider and provide 
comments back to the Board. The draft guidance was intended as an annex to the existing 
NHS Code of Practice on Confidentiality published in 2003 in order to assist staff when 
assessing situations where disclosure of confidential patient information was thought to be 
required in the wider public interest.  The need for this guidance had arisen from feedback 
from Caldicott Guardians, and was intended to aid local organisations on the issues to be 
considered when these situations arose.  
 
Members discussed this paper in detail and welcomed many aspects of the guidance. As a 
whole, Members agreed that this document would be a worthwhile resource and provide some 
reassurance to local staff. Members noted the importance of the decision tree and made 
several comments on the content, clarity and layout. General comments were made about the 
importance of ensuring that the annex did not complicate or be confused with the original 
Code of Practice. The following key points were discussed: 
 

1. The Committee discussed whether the guidance was clear enough in its description of 
what could be considered a public interest. Members felt that it was important that the 
guidance be explicit in defining what public interest is and in what circumstances it 
should be considered.  
 

2.  Members appreciated the difficulty in defining the public interest as the Courts consider 
this on a case by case basis. Nevertheless, it was agreed that it would be helpful to 
have some underlying principles set out within the guidance. Members noted that, on 
one view, public interest was determined by the courts in accordance with the 
reasonable values of society. Members discussed that it did not depend upon whether 
an activity resulted in a benefit to an individual or to society as a whole, but rather 
whether a decision on that activity moved society closer towards a system that offers 
optimal protection of those reasonable values. Within a liberal democracy, the test may 
be whether or not a decision promoted a system that is protective of the fundamental 
rights and freedoms to which that society subscribes. Members also noted that dissent 
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should be respected where it is not incompatible with society’s principles, however, 
there might be circumstances where individual dissent would need to be overridden. 
 

3. Members were concerned with the Public Interest Disclosure Act (PIDA) being used in 
regard to patient information and were of the view that this only be used as a last 
resort. 

 
4. Members indicated that the public interest test considerations within the Freedom of 

Information Act 2000 were stringent and whether the considerations should mimic 
these. 

 
5. Members were concerned that the positioning of section 4 and 5 of the draft guidance 

could potentially lead to the reader making assumptions that consent did not have to be 
obtained in the situations outlined in section 5. The content of section 4 discussed 
crime and the obligation to disclose information even if there had been dissent whereas 
section 5 discussed other reasons for disclosure which may require consent for 
disclosure. Members discussed that as these were positioned together they would need 
to explicitly clarify the differences between the two circumstances, as the reader may 
be drawn into a position where they believe if there is a public interest there is no need 
for consent in any circumstance, for example research. 

 
6. Members commented that section 5 of the guidance entitled “Would disclosure serve 

another public interest?” should include a clear definition of situations which would 
count as “another public interest”.  Concerns were also raised that there was no 
definitive test in the guidance to determine when the disclosure of personal data would 
be necessary due to “another public interest”.  

 
7. Section 5 was seen as potentially misleading as the NIGB does not have the authority 

to advise when something might constitute as a public interest and therefore the 
guidance should not inform that they can act in this way. Members also noted the 
absence of information on the role of the ECC. Overall it was considered that this 
section could be used as an opportunity to explore expectations around secondary 
uses, however this would require further information to be contained within the 
guidance, and discussion would be required on whether it would be appropriate to have 
this level of detail contained within this section.  

 
8. Members commented on section 6 of the guidance and agreed it was clear that the 

decision whether to disclose information involved balancing the rights of the individual 
and the public interest.  It was noted that the reader was advised to consult the 
Caldicott Guardian where possible; however Members agreed that it should be made 
explicit that it be mandatory for the Caldicott Guardian to be consulted in such 
instances. A point was raised that Caldicott Guardians are not always clinicians and 
that the decision-making should involve an appropriate clinical staff member. 

 
9. Members expressed concern about the lack of direction on involving clinicians within 

the decision-making process and felt that the guidance should advise that clinicians 
should be consulted.  Members were also concerned that the reader was advised to 
speak to other colleagues to form an objective view. However, consulting within the 
organisation would not necessarily be an objective view and would reflect one of the 
organisation in question only. Members queried whether there could be the possibility 
of facilitated access to external assistance to aid consultation.  
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10. The Committee welcomed the examples as a good principle for helping those who have 
to make difficult decisions. However it was noted that although the examples were 
useful at highlighting some issues they were not necessarily based on the most 
common situations and that they tended to focus on extreme situations where crime 
was involved. Members felt that there was an opportunity to consult health and social 
care staff on situations they have found themselves and this should be considered to 
provide realistic and more useful examples. 

 
11. The potential release of third party data in records was not covered in the guidance and 

Members were of the view that this should be included within the guidance as it was a 
real possibility when sharing health and social care records. 

 
12. Members suggested that the paper would benefit from a few editorial changes that 

would include dividing the guidance into clear sections with advice on disclosing 
information when related to crime, research and audit. This would ensure the guidance 
was clear regarding ways that identifiable data should be shared in these different 
circumstances. It was also suggested that the guidance could be divided into situations 
involving disclosure around direct care purposes, other health and social care 
purposes, and for uses outside of health and social care 
 

13. Members noted that decisions to disclose were always subject to challenge and it 
should be explicit that decision-makers should have a considered rationale and audit 
trail to evidence any decisions to disclose.  

 
14. Members praised the Northern Ireland Code of Practice on Confidentiality as a good 

example in terms of its clarity and guidance. Particularly the three core ethical 
principals outlined at the beginning of the document; which state: 

• Individuals have a fundamental right to confidentiality and privacy of information 
related to their health and social care; 

• Individuals have a right to control access to the confidentiality and privacy of 
their own health and social care information by giving, withholding or 
withdrawing consent;  

• For any disclosure of confidential information health and social care staff should 
have regard to its necessity, proportionality and any risks attached to it. 

 
 
 
 
 


